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RECE1~VED

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S (~FPT(~V~

JUN 182003
) STATE OF ILLINOIS

IN THE MATTER OF: ) Pollution Control Board
)

PETITION OF NOVEON, INC. FOR ) AS 02-5
AN ADJUSTEDSTANDARD FROM ) (AdjustedStandard- Water)
35 ILL. ADM. CODE304.122 )

)
RECOMMENDATION OF THE ILLINOIS ENVIRONMENTAL

PROTECTION AGENCY

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) by oneof

its attorneys,DeborahJ. Williams, in responseto thePetitionfor AdjustedStandard

(“Petition”) ofNoveon,Inc. (“Noveon”or “Petitioner”) from 35 Ill. Adm. Code304.122

andpursuantto 35 III. Adm. Code104.416,herebyrecommendsthatthePollution

ControlBoard(“Board”) DENYNoveon’srequestfor anAdjustedStandard.In support

of its recommendation,theIllinois EPAstatesasfollows:

I. INTRODUCTION

1. OnMay22, 2002,Noveonfiled aPetitionfor anAdjustedStandardwith

theBoard. ThePetitionrequestsrelief from 35 Ill. Adm. Code304.122asthese

regulationsapplyto the dischargeofammonianitrogenfrom Noveon’sHenry,Marshall

County,Illinois facility.

2. Pursuantto Section28.1(d)oftheEnvironmentalProtectionAct,

Petitionerfiled aCertificateofPublicationwith theBoardon June11,2002statingthat

notice oftheadjustedstandardpetitionwastimelypublishedon May 29,2002. 415

ILCS 5/28.1(d). OnJune20,2003,theBoardacceptedthePetitionfor hearing.

3. TheIllinois EPA is requiredto respondto aPetitionfor AdjustedStandard



within forty-five (45)daysoffiling pursuantto 35 Ill. Adm. Code104.416. Hearing

Officer OrdersdatedJanuary22, 2003, March20, 2003andMay 15, 2003 extendedthe

deadlinefor submittaloftheIllinois EPA’sRecommendationin this matteruntil June16,

2003.

II. BACKGROUND

4. Noveon’sHenryPlantis locatedon 1550CountyRoad,850 N., in Henry,

MarshallCounty,Illinois. Petitionfor AdjustedStandard(“Pet.”) at 9. This facility was

ownedand operatedby BFGoodrichuntil 1993. At that time,partofthefacility was

divestedto form TheGeonCompanyandis nowknownasPolyOne. In 2001,the

remainderoftheHenryfacility wassoldby BFGoodrichandis nowknownasNoveon.

Pet.at 9. Noveonoperatesthewastewatertreatmentfacilitiesfor bothPolyOne’sand

Noveon’sproductionsprocesses.

5. On January24, 1991,Noveon(atthattimedoingbusinessasThe

BFGoodrichCompany)appealedits NationalPollutantDischargeEliminationPermit

(“NPDES”)No. IL0001392,issuedonDecember28, 1990. Pet.at 1. Overadecade

later, thatpermit appealis still pendingbeforetheBoardasdocketnumberPCB91-17

andno subsequentpermits,havebeenissuedpendingresolutionofthe appeal.

6. Thepermit appealproceedingwasstayed,whileNoveonfiled avariance

petitionwith theBoardto provideNoveonadditionaltimeto exploretreatmentoptions

andmethodsfor cominginto compliance.Thatproceedingwasfiled onOctober30,

1992anddocketedasPCB92-167. After l0.yearsofstudy, Noveonconcludedthatno

affordableoptionswereavailableandfiled theinstant AdjustedStandardpetitionto

obtainpermanentrelieffrom theBoard’srequirements.
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‘7. Noveontreats360, 000 gallonsperdayfrom PolyOneand 180,000gallons

perdayfrom Noveon’soperations.Processandnon-processwaterdischargedperdayis

approximately800,000gallons. Pet. at 9.

8. Noveonproducesrubberacceleratorsandantioxidantsfor therubber,

lubricant,andplasticindustries. Pet.at 9. PolyOneproducespolyvinyl chloride(“PVC”)

resins. Pet.at 10.

9. Noveon’swastewatertreatmentplantwasupgradedin 1987. Pet.at 10.

This includedinstallationoftwo abovegroundbiotreators,two aboveground

equalizationtanks,andatertiaryfiltration system. Pet.at 10. In addition,athird

biotreatorwasaddedin 1989anda fourth in 1998. Accordingto Noveon,“themajor

sourceofammoniais thedegradationofaminesthat occursin thewastewatertreatment

processattheHenryPlant.”Pet.at 10.

10. Thewastewatertreatmentsystemtreatsprocesswastewaterfrornboth

plants,’aswell asstormwaterandnon-contactcoolingwater. Pet. at 10. Treatment

beginswith pre-treatment(separatefor NoveonandPolyOne),processwaterthengoesto

separateequalizationtankswhilestormwaterandutility watersgo to holdingponds. This

is followedby primarytreatmentandaprimaryclarifier. Solidsarethensentto a

collectiontankandaredewateredin afilter pressandsentto alandfill. Primary

clarification is followedby activatedsludgetreatmentin fourbiotreatorsto degradethe

organicmatter. Finally, thewastewateris sentto a secondaryclarifier followed by

tertiarytreatmentthat consistsofpolishingby atravelingbridgesandfilter. Pet.at 12-13.

11. Thedischargefrom theCity ofHenry’spublicly ownedtreatmentworks

(“POTW”) combineswith Noveon’seffluentandis dischargedthroughNoveon’soutfall
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to theIllinois River. Theeffluentsaresampledpriorto combining,but notattheoutfall.

Pet.at 13. Noveon’sOutfall 001 is locatedon theIllinois Riverbetweenrivermile 198

and199. Pet.at 14. Accordingto Noveon,the7-day, 10-yearlow flow fortheIllinois

River atHenry,Illinois is 3,400cubicfeetper second. Pet.at 14.

III. RELIEF REQUESTED

12. AlthoughNoveon’sPetitiongoesinto somedetail regardingits

interpretationof35 Ill. Adm. CodeSections304.122(a)and(b) andNoveon’sargument

thatit shouldbesubjectto 304.122(a)ratherthat304.122(b),theinstantadjustedstandard

petitionrequestsrelieffrom 304.122in its entirety. Noveonhasnotrequestedrelief for

theammonianitrogenwaterqualitystandardsof 35 Ill. Adm. Code302.212, becauseit

claimsit canmeetthosestandards.However,“Noveonalso seeksfrom theBoardaspart

ofthisproceeding,adeterminationthattheammoniawaterquality standardswill bemet

with theZID andmixing zonecalculatedin Exhibit 1 and3 andasdiscussedabovefor

theHenryplant discharge.”Pet.at 8.

13. Thelanguageof35 Ill. Adm. Code304.122from whichPetitionerseeks

regulatoryreliefstatesasfollows:

a) No effluentfrom anysourcewhichdischargesto theIllinois River, the
DesPlainesRiverdownstreamof its confluencewith theChicagoRiver
SystemortheCalumetRiver System,andwhoseuntreatedwasteload is
50,000or morepopulationequivalentsshallcontainmorethan2.5 mg/L
oftotalammonianitrogenasN during themonthsofApril through
October,or4 mg/L atothertimes.

b) Sourcesdischargingto anyof theabovewatersandwhoseuntreatedwaste
loadcannotbe computedonapopulationequivalentbasiscomparableto
thatusedfor municipalwastetreatmentplantsandwhosetotalammonia
nitrogenasN dischargeexceeds45.4 kg/day(100poundsper day) shall
not dischargeaneffluentofmorethan3.0mg/L oftotalammonianitrogen
asN.
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c) In additionto theeffluent standardssetforth in subsections(a) and (b) of
this Section,all sourcesaresubjectto Section304.1.05.

14. Section304.122(b)requiressourcessubjectto thatprovisionmeetan

effluentlimit of3.0mg/L total ammonianitrogen,while 304.122(a)limits dischargesof

greaterthan50,000populationequivalent(“PE”) to 2.5mg/Lfrom April throughOctober

and4.0 mgIL total ammonianitrogenatall othertimes. TheIllinois EPAhasdetermined

thatNoveonis subjectto subsection(b) of 304.122,becauseits “untreatedwasteload

cannotbecomputedonapopulationequivalentbasiscomparableto thatusedfor

municipalwastetreatmentplants.” Noveonis not ableto meettheeffluent limits in

eitherprovision,but claimsit shouldbesubjectto subsection(a) andthat its PEwould be

lessthan50,000andtherefore,it shouldnotbe subjectto anyeffluentlimitation for total

ammonianitrogenunderSection304.122.

15. Petitionerhaspresentedthreealternativeformsofreliefin its adjusted

standardPetition. EachalternativeexemptsNoveonfrom all therequirementsof 35 Ill.

Adm. Code304.122andrequiresNoveonto install amulti-portdiffuser. Eachalternative

presentedconditionsadjustedstandardrelief on an effluentlimit expressedin adifferent’

format. Alternative#1 imposesaneffluent limit for calculatedun-ionizedammoniaof

3.5mg/L’ duringApril throughOctoberand7.9 mg/L duringNovemberthroughMarch.

Alternative#2expressestheeffluent limit as1200 lbs/dayoftotal ammoniaduringApril

throughOctoberand 1735 lbs/dayduringNovemberthroughMarch. Alternative#3

expressestheeffluentlimitation in termsofa concentrationof 155 mg/L total ammonia

nitrogenduringthemonthsofApril throughOctoberand225 mg/L duringthemonthsof

NovemberthroughMarch.
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16. Noveondoesnot exp’ainthe differencesbetweenthe alternativeeffluent

limits or thepreferredalternativefrom Noveon’spointofview. In addition,Noveondoes

not explainwhy it is requestinga225mg/Lwintereffluent limit in Alternative#3 when

its consultantsdeterminedthatthewaterqualitystandardswould be metwith aneffluent

limit of 189 mg/L yearround. Pet.at 7.

IV. LEVEL OF JUSTIFICATION REQUIRED

17. TheIllinois EPAagreeswith thePetitionerthat theregulationofgeneral

applicabilityat issue,35 Ill. Adm. Code304.122,doesnotspecifya levelof justification

orotherrequirementsnecessaryforthis typeof adjustedstandard.Sincethereis no

specific levelofjustificationfor adjustedstandardsfrom theregulationsatissuein this

Petition,thegenerallevel ofjustificationprovidedin Section28.1 ‘of theEnvironmental

ProtectionAct (“Act”), 415 ILCS 5/28.1,is thestandardof reviewby whichtheBoardis

to judgetheinstantadjustedstandardpetition. Section28.1(c)of theAct, 415ILCS

5/28.1(c),providesthegenerallevelofjustificationtheBoardmustfind apetitionerto

havemetwhengrantinganadjustedstandardpetition. Thatsubsectionprovides:

[T]he Boardmaygrantindividual adjustedstandardswheneverthe
Boarddetermines,uponadequateproofby petitioner,that: 1) factors
relatingto thatpetitioneraresubstantiallyandsignificantly different
from thefactorsrelieduponby theBoardin adoptingthe general
regulationapplicableto thatpetitioner;2) theexistenceofthose
factorsjustifiesanadjustedstandard;3) therequestedstandardwill
notresultin environmentalorhealtheffectssubstantiallyand
significantlymoreadversethanthe effectsconsideredby the Boardin
adoptingtherule ofgeneralapplicability; and4) theadjustedstandard
is consistentwith anyapplicablefederallaw.

TheIllinois EPAbelievesthatthis is theproperstandardfor theBoardto considerand

thatNoveonhasfailed to meetthis standardof reviewfor thereasonsoutlinedmorefully

below. In particular,Noveonhasfailedto demonstrateboth thatit possesses
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substantiallyandsignificantly different factorsthanthoseconsideredby theBoardin

adoptingtheregulationofgeneralapplicabilityandthattherewill not beanegative

environmentalimpactfrom this adjustedstandardgreaterthantherule of general

applicability.

V. FACTS PRESENTED IN THE PETITION

18.. Theruleofgeneralapplicability at issuein thematterwasadoptedon

January6, 1972asRule406. Petitionerclaimsthebasisfor adoptionofthis rule bythe

‘Board wasto limit dischargeofammoniafrom largedischargersto theIllinois River,

becauseit wasbelievedatthetime thesedischargerswereimpactingdissolvedoxygen

levels. Pet.at 4-5. Petitionerappearsto questionthevalidity oftheunderlyingbasisfor

therule of generalapplicability in this case,butsuchconcernsareproperlyaddressedby

arulemakingproceedingnotanadjustedstandard.Pet.at 5-6.

19. Noveonis oneofthelargedischargersofammoniato theIllinois River

thattherulewasintendedto address.Thenumberofsourcessubjectto theseprovisions

is relativelysmall, but exceptforNoveon,all dischargershavemadeeffortsto reduce

ammonialevelsin theirdischarge(throughprocesschangesand/orcontrols)sincethese

ruleswereimplemented.For example,Mobile Oil Companyengagedin several

measuresto conservewater,pre-treatandreduceammoniain its discharge.Thoughthe

Illinois EPA ultimatelysupportedasite-specificrulemaking,it wasonly afterMobile Oil

Companyhadreducedtheammoniain its effluent by 50%. Similarly, Union Oil

Companyengagedin aseriesofactivitiesto reducetheammoniain its effluent.The3M

Companychangedits processandengagedin treatmentto reducetheammoniain its

effluent. TheCity ofPeoria’sPOTWalsoreducedtheammoniain its discharges.
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20. Noveonclaimsit is not seekingrelief from thewaterquality standards

adoptedin 1996 for ammoniaorthoserecentlypromulgatedby theBoardin R02-19

adoptedin’ an October17, 2002final opinionandorder. Thenewwaterquality standards

retainthelimit oftotal ammoniaconcentrationsto in nocasegreaterthan15 mgIL and

establishnewformulasto calculateacute,chronicandsub-chronictotal ammonia

nitrogenwaterqualitystandards.35 Ill. Adm. Code302.212(a)and(b). Theacuteand

chronicwaterqualitystandardsareno longerexpressedin theform ofun-ionized

ammonianitrogen.

21. Noveonalso claimsthat“[w]ith anappropriatelycalculatedzoneofinitial

dilution (‘ZID’) andmixing zone,consistentwith bothAgencyandU.S.EPAguidance

onmixing zones,thedischargefrom theHenryPlantwill meetthesummer/winteracute

andchroniclimitations set for in the amendedammoniawaterqualitystandards.”Pet. at

6. PetitionerattachesExhibit I andexplainsin its Petitionthebasisfor its conclusion

thatit will bein compliancewith theformerwaterqualitystandardsfor un-ionized

ammonianitrogen. SincePetitionerhasnotrequestedrelieffrom thewaterquality

standards,it is notnecessaryfortheAgencydeterminewith certaintyfrom the

informationpresentedwhetherthewaterquality standardswill bemet. However,the

PetitionersareaskingtheBoardto go beyondits authorityto grantadjustedstandard

reliefto requestadeclaratoryjudgmentthattheIllinois EPAmustacceptthemixing zone

andZID calculatedby Noveonand find thatthewaterqualitystandardswill be met.

Suchadeterminationwould bebasedbothonadetailedanalysisofthemulti-port

diffuserNoveonindicatesit will install atsomepoint afteradjustedstandardreliefis

granted,aswell asa determinationwhetherNoveonhasmettherequirementof
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implementingthe“bestdegreeof treatment”underSection304.102,which is apre-

requisiteto obtaininganymixing zoneunder35 Ill. Adm. Code302.102. Theproper

forumfor suchadeterminationwouldbe forNoveonto applyfor aconstructionpermit

and/orpermitmodificationtaking into accountthemulti-port diffuser, fortheAgencyto

determinetheappropriatemixing zoneandZID, andfor Noveonto file apermit appeal

with theBoardif it disagreeswith thatdetermination.SettingaZID andmixing zoneare

permitting functionsthat shouldonly bereviewedthroughapermitappeal.

22. Noveonstatesthatit will beableto meetwaterquality standardswith a

dischargeno greaterthan189mg/L total ammonianitrogeneffluentlimits for winterand

summer.’ Pet.at 7, 15. NoveondoesnotexplainwhyAlternativerequestfor relief#3

asksfor limits of 1 55mg/L in thesummerand225mg/Lin thewinter. TheBoardshould

not allowanalternativeeffluentstandardthat implementsa limit greaterthanevenwhat

Petitionersaysis requiredto meetthewaterqualitystandard.

23. Noveonstatestheyhaveagreedto replacethesingle-portdiffuserwith a

‘multi-port diffuseraspartofthisproceeding.Pet. at 7. AlthoughNoveoncouldhave

undertakenthis projectat anytime to assurethat sufficientmixing wasoccurringto meet

waterquality standards,theyhavenot agreedto do sountil anadjustedstandardis

grantedby theBoard. Noveonindicatesthatit will not install the diffuserthat is a

conditionoftheadjustedstandardreliefuntil 1 yearaftersuchrelief hasbeengranted.

TheBoardshouldconditionanyrelief grantedin this caseto takeeffect only afterthe

requireddiffuserhasbeeninstalledandis operational.

24. Accordingto Petitioners,thebiologicaloxygendemand(“BOD”)

reductionrateoftheplant is over 95%andammonianitrogenis dischargedat aneffluent
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concentrationrangeof23 mg/L to 150 mg/L. Pet.at 12. TheIllinois EPA believesthe

accurateassessmentoftherangeofNoveon’seffluent to theriver canfluctuatefrom a

low of lOmg/L to ahigh of250mg/L.

25. Petitioner’sbasisfor theclaim thatit shouldnotbe subjectto anyeffluent

limit underSection304.122(a)is becauseits PE is lessthan50,000. No calculationsare

providedin thepetitionto explainhowthis wasdetermined.TheIllinois EPAhas

determinedthatSection304.122(a)doesnot apply to Noveonbecauseits untreatedwaste

loadcannotbecomputedon apopulationequivalentbasiscomparableto thatusedfor

municipalwastetreatmentplants. Onebasisfor theconclusionthatNoveon’swasteis

notcomparableto municipalwasteis thatatypical municipalwastestreamhasa

chemicaloxygendemand(“COD”) to biochemicaloxygendemand(“BUD”) rationof2.5

to 1. Noveon’swastestreamhasaCOD to BOD ratioof 6 to 1. This causesNoveon’s

wastestreamto be resistantto biological degradation.It alsomeansthattheBOD values

for theNoveonwastestreamarenot ashighaswhattheycouldbe if thewastewasas

degradableasamunicipalwaste. Therefore,theAgencyconcludedthatNoveon’s

untreatedwastestreamcouldnothaveaPEcomputedcomparableto amunicipalwaste.

VI. EFFORTSNECESSARYTO ACHIEVE COMPLIANCE AND

ALTERNATIVES
26. Noveonstatesin its Petitionthat”... Noveonand its consultantshave

concluded,thatthe evidencepresentedin thisproceedingwill show,thatnoneofthe

availabletreatmenttechnologiesarebotheconomicallyreasonableandtechnically

feasiblefor Noveonto significantly reducetheammoniain thewastewaterfrom the

HenryPlantto levelsthatwould achievecompliancewith 35 Ill. Adm. Code304.122(b).”

Pet.at4.
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27. Ammoniatreatmentis referredto as“nitrification” becausetreatmentof

ammoniainvolvesoxidizing ammoniato nitrates. Noveonstudiedthenitrification ability

ofthe existingplantandconcludedthat: “Theresultsofthetreatabilitystudy

conclusivelydemonstratedthattheHenryPlantcouldnot achievesingle-stage

nitrification underexistingwasteloadsandoptimumconditionsofmixedliquorpH,

D.O., temperature,alkalinity, F/M ratioandmeancell residencytime.” Pet. at 16.

Noveonalsodeterminedthat additionofnitrifier-rich bio-masswouldnothelpbecauseof

wasteloadcharacteristicsratherthanoperatingconditions. “The inability oftheHenry

Plantwastewatertreatmentsystemto nitrify wasdueto inhibition ofnitrifying bacteria

by thePCtankandC-18 tankcontentsflows.” Pet.at 16.

28. Noveonanalyzedthealternativecompliancemethodsby looking atthree

categoriesofalternatives:1) in-processreductions;2)pretreatmentofthewastestream;

and3) post-treatmentofthewastestream.Pet.at 17. Noveonconcludedthat it wouldnot

bewilling to implementany alternativesto reducetheammoniain its wastestream.

Noveonhasoffered,thatin returnfor receivingregulatoryrelieffrom Section3 04.122

from theBoard,“Noveonwill agreeto replacethe currentsingle-portdiffuserwith a

multi-portdiffuseraspartofthisproceeding.”Pet.at 15. This changeis likely necessary

to assureNoveonis in compliancewith thewaterquality standardsandis not an effort to

reduceits ammoniadischarge.

29. In evaluatingin-processreduction,Noveonconcludedthataminescould

notbeeliminatedfrom theprocessandrecyclingwouldcreateaninferiorproductand

potentiallygenerateahazardouswastematerialby-product.Noveonstatesthat: “Excess

• aminesare,however,currentlyrecoveredfrom processeswhererecoverymethods
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providereusablequality materialsandarenot costprohibitive.” Pet.at 17. No

informationis providedonwhatNoveonconsiders“costprohibitive.”, TheAgencyis not

in apositionto analyzetheability to havein-processreductionswith the information

provided. In mostcasesit canbe assumedthatif therewasanalternativecheaperto

providingtreatment,adischargerwouldselectthatalternative. However,sinceNoveon

is not agreeingto implementanyform of treatmentin thiscase,thatassumptioncannot

bemade.TheIllinois EPAindicatedto Noveonthatif theyhadagreedto makein-

processreductionsin theirammonialevels,theAgencymight havebeenwilling to

supportadjustedstandardrelief from the304.122effluent standard.However,giventhat

Noveonis arguingthatall availabletreatmentoptionsarenot cost-effective,it is

insufficientfor Noveonto simplystatethat in-processreductionsarenot possiblewithout

providingadditionaljustification.

30. Noveonreviewedits Pretreatmentoptionsby studyingmorpholine

recovery,TBA recovery,andaliquid extractionprocessin which asolventis passed

counter-currentto thewastewaterremovingtheaminesfrom thewater. Pet.at 17.

Accordingto Noveon,noneofthesealternativeswould resultin compliancewith Section

304.122. In evaluatingPetitionsfor AdjustedStandard,theAgencyexpectsto seethe

Petitionerperformthoseoptionsavailableto it to minimizetheimpacton the

environment.It is notasufficientjustificationto simplystate,withoutfurtherevidence,

thatthesemethodswill not achievecompliancesotheyarenotgOingto beimplemented.

31. Noveonreviewsabout8 potentialpost-treatmentcomplianceoptionsprior

to concludingthat noneofthesearetechnologicallyfeasibleandeconomically

reasonable.’Theeightoptionswill be reviewedin theorderedtheywerediscussedby
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Noveon. Forthe optionswhereNoveonprovidescostfigures,theIllinois EPA has

analyzedthosefigureson aperpoundreducedbasisandcomparedthemto municipal

treatmentplantsthathaverecentlyinstallednitrificationtechnologyascontemplatedby

40 CFR l25.3(d)(2). NoveonincludedOperatingandMaintenance(“O&M”) costsin its

evaluationofalternativesandbasedthoseon a 10-yearlife ofthe equipmentwithno

salvagevalue. BecausetheIllinois EPA felt this 10 yeartimeframewasrathershortand

becausefiguresavailablefrom POTW’sdid not includeO&M, the Illinois EPA

subtractedthosecostswhencomparingNoveon’scostswith othertreatmentfacilities.

32. TheIllinois EPA calculatedthecostperpoundof ammoniaremovedfrom

fourrecentsewagetreatmentplantnitrificationprojectsfor comparisonpurposes:

Geneva,Batavia,St. CharlesandWauconda.Waucondawasleft outofthis comparison

becauseits projectalso includedaplant expansionanddidnot seemrepresentativeofthe

costofaddednitrification treatmentalone. Noneofthesefiguresinclude,O&M costs

which constituteasignificantpercentageofthefigurespresentedby Noveon.Costsof

rehabilitationanddemolitionofexisting facilities arealsoincludedwhererequired.All

threefacilitieschoseto install asinglestagefacility similar to whatNoveonproposesin

thepretreatmentandbiological treatmentoptionafterevaluationofthemostcost

effectivetreatmentalternatives.In January1998,Genevaproposedto reduce1,042

lbs/dayof ammoniafrom its 5 MGD plant ata total costof$8,423,000or$8,083per

pound. In February2002,Bataviaproposedto reduce875.7lbs/dayat its 4.2 MGD plant

ata costof$6,011,000or $6,864/lb. In April 2002, St. Charlesproposedto reduce976

lbs/dayfrom its 9.0 MGD plantat acostof$8,414,000or$8,621/lb. In Exhibit 7,

Noveonprovidedupdatedcostfiguresfrom theoptionsstudiedin May 2002. These
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updatedcostfiguresshouldmakea goodcomparisonwith thedollar figuresfortherecent

nitrificationprojects.

33. Alkaline air strippingat differentpointsin thewastewatertreatment

system(e.g.,PCtank,PVC tank,andsecondaryclarifier) is thefirst alternativeaddressed

by Noveonin theAdjustedStandardPetition. Pet.at 19. This alternativeinvolves

increasingpH in thewastewaterto removetheammoniaby turningit intoa gas. In 1996,

Noveon’sconsultantsevaluatedusingthis treatmenttechnologyatthreepointsin the

currentprocess:within thePCtank,the PVC tankandthesecondaryclarifiereffluent.

Id. Noveonclaimsareductionof20%oftheammoniawasachievedin thePCtankand

thePVC tankatacostin 1997 of$2.3 million and$14.1million respectivelyincluding

O&M costsasdescribedabove.Noveonstatesthata 95%reductionin ammoniacould

be achievedfor a costofover $14 million usingthis technologyin thesecondaryclarifier.

Noveonfoundall of theseoptionsto beeconomicallyunreasonable.Thecapitalcostof

this technologyin Exhibit 7 is $6,980,000andwould reduce864 lbs/dayofammoniaat a

costof$8,079/lb. This figure is within therangeof thecomparablePOTWs.

34. Struviteprecipitationfrom thecombinedwastestreaminfluentwas

evaluatednextandfoundto cost$5.1 million to reducefinal ammoniaeffluentlevelsby

24%. Thisalternativewasdisregardedby Noveonbecauseit couldnotachievefull

compliancewith Section304.122. TheIllinois EPAhasindicatedto Noveonand

reiteratesto theBoard,that Noveonshouldbe willing to undertakesometreatment

options. If thebestdegreeoftreatmentdid notachievefull compliancewith Section

304.122,thentheIllinois EPAwouldconsidersupportingadjustedstandardreliefin this

matter. However,sincethis particularalternativeonly resultsin areductionof217
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lbs/dayata capitalcostof$4.81 million, this actuallyis anunreasonablealternativeat a

perpoundcostof$22,165.

35. Noveonevaluateduseofeffluentbreakpointchlorinationanddetermined

it wasalsoeconomicallyunreasonable,butalsopointedout thatthis technologyis of

concernbecauseit increasestotal dissolvedsolids levelsandmayresultin formationof

chlorinatedorganicsin theeffluent. Pet.at 21. TheIllinois EPA doesnotagreethat ‘a

capitalcostof$1.53 million dollarsto reduce891 lbs/dayofammoniais economically

unreasonable,but sharesNoveon’sconcernsaboutthepossibleenvironmentalimpactsof

this technology.

36. Thealternativeofsingle-statebiological nitrification ofnon-PCwaste

streamcombinedwith separatebiological treatmentofthePCtankdischargewas

evaluatedby Noveonanddismissedbecauseit only achieveda47%reductionatacostof

$4.9million. At acapitalcostof $2.68million andreducing423 lbs/day,this technology

hadperpoundreductioncostof$6,335per pound. Thisalternativeis not economically

unreasonablewhencomparedto POTWs. It is notclearwhetherthis alternativewould

achievefull compliancewith Section304.122,but theIllinois EPA encouragesthe Board

to requireNoveonto atleastimplementsomeammoniareductionsratherthangranting

thereliefrequestedby Noveon. ‘

37. Noveonconcludedthat‘biologicalnitrification ofthecombinedinfluent

wastestreamwith theadditionof river waterwasatechnicallyfeasiblealternativefor

• ,bringingNoveoninto compliancewith Section304.122. This is thetechnologymost

similar to thatusedby thecomparisonPOTWs,butNoveonfoundit to be bothunreliable

andcostprohibitiveat acostof$11.7 million. Whenlookingat capitalcostsonly, aswas
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doneby thePOTWs,Noveon’scostwould be $4.4 million to reduce891 poundsper day

(98%removal). This resultsin acostof$4,938perpoundreduced— significantly less

expensivethanany ofthePOTWsstudied. It appearsthatthis alternativeis both

technicallyfeasibleandeconomicallyreasonableandwould achievefull compliancewith

Section304.122(b).

38. Ionexchangetreatmentoffinal effluentwasalsofoundto beatechnically

feasiblemethodof complianceforNoveon,butwas dismissedbasedon “poor removal

efficiency.” Noveon’scostforthis alternativewas$5.1 million. But ata capitalcostof

$1.2million and a98%removalrate,this alternativecouldreduce891 poundsof

ammoniaperdayata costofonly $1,346perpound. Noveonrecentlyfoundthat

ozonotionis analternativethatwould alsoachievecompliancewith Section304.122.

This alternativewasrejectedbecauseNoveonclaimedthecostwasunreasonable,but

alsobecauseof aconcernthatthis technologywould causeBOD effluent violations.

Tertiarynitificationwasfoundto beatechnologicallyfeasiblealternativethatwould also

bringNoveoninto full compliancewith Section304.122,butNoveonfoundthis

technologyeconomicallyunreasonableat acostof$11.4million. At acapitalcostof

$6.76million dollars,this technologycouldreduce891 poundsofammoniaperdayat a

costof$7,587perpound. This costis notgreaterthanthecomparisonPOTWs. In

summary,theAgencydoesnotagreewithNoveon’sconclusionthatthereis no

economicallyreasonableandtechnologicallyfeasiblecompliancealternativeavailablefor

it to achievecompliancewith Section304.122(b).Noveonhasbeenallowedto delay

coming into compliancewhile all othersourcessubjectto Section304.122havemade
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attemptsto do soandmanyotherPOTWshaveinvestedsimilar or greateramountsof

moneyto meetammoniawaterqualitystandards.

39. It is theAgency’sopinionthatin reviewingavailablealternatives,Noveon

shouldhavelookedmorethoroughlyat thealternativeofusing granularactivatedcarbon

followedby biological treatment.Noveononlylookedatpowderedactivatedcarbonand

only gaveacursorylook atthat alternative.U.S. EPA guidanceindicatesgranular

activatedcarbonfollowedby biologicaltreatmentis effectiveat removalof inhibitors

(including MBT, the inhibitor at issuefor Noveon)‘which would thenallow biological

treatmentto bemoresuccessfulandrequirelittle upgradeto theexistingsystem.

VII. ENVIRONMENTAL IMPACT

40. • Noveonclaimsthat grantingadjustedstandardrelieffrom Section3 04.122

will not resultin anyadverseenvironmentalimpacts. Pet,at25. Thefirst basisfor this

claim is thattherule ofgeneralapplicabilityincorrectlywaspremisedon thebeliefthat

largerdischargerswerecontributingto dissolvedoxygen“sags.” Theregulationin

Section304.122is containedwithin the Board’stechnologyregulations,ratherthanwater

qualitystandards.It is possiblethat afuturerulemakingproceedingwould someday

overturntherule ofgeneralapplicability; but in the meantime,theIllinois EPAdoesnot

agreethat it is unnecessaryto controllargedischargersofammoniato protecttheIllinois

River.

41. Noveonfurtherclaimsthat acutewaterqualitystandardswill be metat the

edgeoftheZID andthechronicstandardwill be metat theedgeofthemixing zone. The

Illinois EPA disagreedthatNoveonwas entitledto a mixing zoneascalculatedby its

consultantfor a varietyofreasons.Noveonmaybeusing too largeapercentageofthe
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Illinois Riverfor mixing thanallowedby theregulations.Also, no mixing zoneis

alloweduntil the dischargerhascompliedwith Section304.102andhasmetthe“best

degreeoftreatment”requirement.SinceNoveonhasmadeno attemptto reduceits

ammoniadischarge,Noveoncannotclaimto bemeetingthe “bestdegreeoftreatment”

asrequiredby Section302.102(a).Noveonpointsto eachprovisionin Section

302.102(b)andclaimsto bemeetingit, butdoesnotexplainhowit will achieve

compliancewith Section302.102(a),which in turn requirescompliancewith Section

304.102.TheIllinois EPA doesnotagreewith Noveon’sconclusionthatwaterquality

standardswill be metandthereforethereis no environmentalimpactfrom grantingrelief

from Section304.122.

42. In addition, it is theIllinois EPA’sopinionthatNoveon’sdischargeis the

singlemosttoxic remainingdischargeto thewatersoftheStateof Illinois. Now that

otherhighlytoxic (or singledigit percentageLC5O)’ dischargersin theStatesuchas

Saugetand 3M haveimprovedthequality oftheirdischarge,Noveonis the last

remainingdischargerfail to improvethetoxicity of its effluent abovethesingledigit

percentageLC5O level.

• VIII. PETITIONER’S JUSTIFICATION OF PROPOSED
ADJUSTED STANDARD

43. In requestingadjustedstandardrelieffrom theBoard,aPetitionerhasan

obligationto first proveto theBoardthat “factorsrelatingto thepetitionerare

substantiallydifferent from thefactorsrelieduponby theBoardin adoptingthegeneral

regulation.” 415 ILCS 28.1(c). To meetthisrequirement,Noveonsimplystates“there

areno alternativesthatarebothtechnologicallyfeasibleandeconomicallyreasonableto

LC-50 meansthe•concentrationof atoxic substanceor effluentwhich is lethalto 50% of theexposed

organismsin a giventimeperiod.
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achievetheammoniareductionnecessaryto complywith 35 ‘Ill. Adm. Code304.122(b).”

Pet.at 28. Noveonpresentsno evidencethateitherthetechnologicalfactorsor costof

reducingammoniaaresubstantiallydifferentthanwhatwascontemplatedbytheBoard.

As indicatedabove,all otherdischargershavemadesomeeffort to comply with this

regulationandthecostsofcompliancefor Noveonarenot significantly differentthanthe

costof installingnitrificationcapabilitiesataconventionalwastewatertreatmentplant.

40 CFR125.3(d)(2)providesthattheremovalcostsincurredby anindustrialdischarger

mustbe comparedto thecostsincurredby aPOTWin assessingeconomic

reasonableness.2This’evaluationalso wouldbeconductedto determinecompliancewith

the“bestdegreeoftreatmentofwastewaterconsistentwith technologicalfeasibility,

economicreasonablenessandsoundengineeringjudgment”underSection304.102.

44. Theonly otherargumentNoveonmakesto demonstratethatits Plant

meetsthe“substantiallydifferent” testis to questionthevalidity oftheassumptions

underlyingtheBoard’sadoptionoftheruleof generalapplicability. Pet.at 29. This is

not alegitimatebasisforjustifying adjustedstandardrelief, butmerelyabasisfor

proposingarevisionto theregulationofgeneralapplicability.

45. Noveonproceedsto baseitsjustificationfor relief on its claimthatno

environmentalbenefitwill resultfrom forcingNoveonto comply andthatthecostsare

economicallyunreasonable.Although theIllinois EPAbelievesthereis significant

environmentalbenefitto requiringcompliancewith the regulationof generalapplicability

2 Thatprovisionprovidesthatwhendeterminingthe bestconventionalpollutantcontrol technology

(“BCT”), thepermitwriter settingcase-by-caseeffluentlimitationsmustconsider“(ii) The comparisonof
thecostandlevelofreductionof suchpollutantsfromthedischargefrompublicly ownedtreatmentworks
to thecostandlevelof reductionof suchpollutantsfrom a classor categoryof industrialsources.”
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andthatthecostsofcompliancearenot unreasonable,evenif accurate,thesearguments

arenotsufficienttojustify adjustedstandardrelief.

46. Noveonhasalso failedto meetits burdenunderSection28.1(c)ofthe

EnvironmentalProtectionAct (“Act”) to demonstratethat“the requestedstandardwill

not resultin environmentalorhealtheffectssubstantiallyandsignificantlymore-adverse

thanthe effectsconsideredbythe Boardin adoptingtherule ofgeneralapplicability.”

Noveonclaimsthatnomeasurableimpactuponthe environmentorhumanhealthwould

resultfrom thereliefrequested.Pet.at 29. In onesenseNoveonis correctin this regard,

sinceNoveonhasnevercomeinto compliancewith Section304.122sinceits adoptionin

1972, theexisting level ofenvironmentalimpactwill not change.However,Illinois EPA

believesthattheresultsofthis existingsituationareindeedsubstantiallyand

significantlymoreadversethancontemplatedby theBoard. It is possiblethatthe

suggesteddiffuserwill eventuallybringNoveoninto compliancewith theammoniawater

quality standards.Thateventualcompliancedoesnot changetheenvironmentalharm

causedby thetoxicity ofNoveon’sdischargeandits refusalto evenattemptto make

someeffort to reducetheammonialevel in its dischargeto at leastbeginto approach

compliancewith Section304.122(b).

47. Noveonrestsits entireargumentfor adjustedstandardreliefon the

premisethatit is too expensiveto implementthe availabletreatmentalternatives.Yet the

Petitionerfails to presentanycontextualinformationin whichto placeits conclusionthat

would justify a claim ofeconomichardship.TheIllinois EPA attemptsto givethe

figures’ providedsomecontextby comparingthemto recentnitrificationprojectsby

POTWsanddidnot find Noveon’scoststo beoutof line on acostperpoundbasis.
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Noveon’stotal costwouldbehigh,becausethetotalpoundsofammoniato bereducedis

veryhigh.

48. BecauseNoveonhasfailedto meetits burdentojustify therelief it has

requestedunderSection28.1(c)of theAct, theIllinois EPAmustrecommendthatthe

BoarddenyNoveon’srequestin its entirety.

IX. CONSISTENCY WITH FEDERAL LAW

49. TheIllinois EPA agreeswith Noveon’sconclusionthattheBoardhas

authorityto grantrelieffrom 35 Ill. Adm. Code304.122withoutconflictingwith any

federalstatutesorregulations.On its face,thePetitiondoesnotrequestrelieffrom water

qualitystandardsormixing zoneregulationsandthereforewouldnotneedU.S. EPA

approvalasachangein waterquality standards.However,it is not clearwhattype,of

reliefNoveonis requestingby askingtheBoardto determinethattheZID andmixing

zoneidentifiedin theExhibitsattachedto its Petitionare“appropriate.” The vagueand

unusualnatureofthisreliefmakesit unclearto theIllinois EPAwhetherthis typeof

reliefwould be consistentwith federallaw. , -

X. HEARING

• 50. • Petitionerhasrequestedahearingin this matter. TheIllinois EPAagrees

thatahearingis necessaryif Noveonis tojustify thatit hasmetthestandardofreview•to

receiveAdjustedStandardrelieffrom theBoardin thismatter.

XI. RECOMMENDATIONAND CONCLUSION

WHEREFORE,for thereasonsstatedherein,theIllinois EPA recommendsthat
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thePollution ControlBoardDENY theAdjustedStandardPetitionofNoveon,Inc.

RespectfullySubmitted,

ENVIRONMENTAL
PROTECTIONAGENCY OF THE
STATE OF ILLiNOIS

• ‘ B~JJ~~J~

AssistantC~Lel
Division ofLegalCounsel

DATED: June16, 2003

Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O.Box19276
Springfield,Illinois 62794-9276
(217)782-5544
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)
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)
)
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I, theundersigned,on oathstatethatI haveservedthe attached,Recommendationofthe Iffinois

EnvironmentalProtection Agencyuponthepersonto whomit is directed,by placingacopyin an
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DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601
(FirstClassMail)

BradleyP. Halloran,HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
(FirstClassMail)

MarkLatham
RichardKjssel
Gardner,CartonandDouglas
191 NorthWackerDrive, Suite3700
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(FirstClassMail)
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above.
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